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Executive Summary 

In testimony and legal analysis, the executive branch often cites precedents 
established during the Washington Administration to claim that the President has 
exclusive and plenary authority over national security information and may deny such 
documents and papers to Congress. Frequently cited is the decision by President George 
Washington in 1796 to refuse to give the House of Representatives papers it requested 
concerning the Jay Treaty. Upon closer examination, precedents from the Washington 
Administration do not support the claim of exclusive and plenary authority by the 
President. If this were the case, presidential authority to withhold from Members of 
Congress this type of information would prevent lawmakers from discharging their 
constitutional duties over legislation, oversight, and investigation. During the period of 
the Washington Administration, both houses of Congress regularly obtained national 
security documents and papers and have continued to receive such information to fulfill 
their constitutional obligations. 

Executive Branch Position 

On May 14, 2009, the House Oversight and Government Reform Committee held 
a hearing on “The Whistleblower Protection Enhancement Act of 2009.” Mr. Rajesh De, 
representing the position of the Department of Justice, referred to precedents from the 
Washington Administration to claim that the President has exclusive control over 
national security information and Congress may not interfere with that control. 1 The 
Department’s position about presidential control over national security information has a 
direct bearing on the constitutional capacity of Congress to perform its oversight and 
investigative duties. It also rests on very incomplete and misleading historical grounds. 
In its testimony, the Department began by acknowledging that Congress “has significant 
and legitimate oversight interests in learning about, and remedying, waste, fraud and 
abuse in the intelligence community” (p. 8). It then makes this claim: 



1 Mr. Rajesh De, Deputy Assistant Attorney General, Office of Legal Policy, Department of 
Justice, available at http://oversight.house.gov/documents/20090513192835.pdf , last visited June 1, 2009. 
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However, as Presidents dating back to President Washington have 
maintained, the Executive Branch must be able to exercise control over 
national security information where necessary. See Whistleblower 
Protections for Classified Disclosures, 22 Op. O.L.C. 94-99 (1998) 
(statement of Randolph D. Moss, Deputy Assistant Attorney General, 

Office of Legal Counsel, before the House Permanent Select Committee 
on Intelligence, tracing history) (pp. 8-9 of the Department’s testimony). 

The Department noted that Mr. Moss, in testimony before the House Intelligence 
Committee in 1998, stated that in the context of congressional oversight “the decision 
whether and under what circumstances to disclose classified information must be made 
by someone who is acting on the official authority of the President and who is ultimately 
responsible to the President.” Mr. Moss concluded that the Constitution “does not permit 
Congress to authorize subordinate executive branch employees to bypass these orderly 
procedures for review and clearance by vesting them with a unilateral right to disclose 
classified information — even to Members of Congress” (id. at 9). 

The Department continued: “Putting these differences in constitutional analysis 
aside, we believe that an extra-agency mechanism within the Executive Branch could 
offer a way forward to balance the Executive’s need to protect classified information with 
Congress’s responsibility to help ferret out waste, fraud and abuse” (id.). There are 
several problems with this analysis: (1) the extra-agency mechanism would concentrate 
whistleblower complaints exclusively within the executive branch, (2) it would delay the 
delivery of whistleblower complaints (or even notice) to Members of Congress and 
congressional committees, and (3) the historical basis for the Department’s position is 
strained and fragmentary. 

The Washington Precedents. In his 1998 analysis, Mr. Moss said that 
“Presidents since George Washington have determined on occasion, albeit very rarely, 
that it was necessary to withhold from Congress, if only for a limited period of time, 
extremely sensitive information with respect to national defense or foreign affairs.” 22 
Op. O.L.C. 92, 94-95. He discussed the request by the House of Representatives in 1792 
for documents on military losses by General St. Clair. President Washington, seeking 
counsel from his Cabinet, was advised that Congress might call for papers generally but 
“the Executive ought to communicate such papers as the public good would permit, and 
ought to refuse those, the disclosure of which would injure the public.” The Executive 
“consequently w[as] to exercise a discretion” in responding to the House request. 
President Washington decided to produce all of the requested documents. The language 
“injure the public” is significant. The injury has to be to the public, not to the President 
or his associates. Presidents were not entitled to withhold documents from Congress 
because it might embarrass the Administration or reveal improper or illegal conduct. 
Moreover, whatever theoretical authority the President possessed to withhold certain 
documents, in this case President Washington released all of the documents to the House 
for its investigation. 




